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INTRODUCTION 


As  housing  prices  in  the  Boston  metropolitan  area  continue  to  rise  faster 
than  income  and  the  need  for  housing  surpasses  the  supply,  people  are  increas- 
ingly creating  accessory  apartments  within  their  single  family  homes.   These 
apartments  generally  consist  of  one  or  more  rooms  with  separate  kitchen  and 
bathroom  facilities . 

On  one  hand,  such  conversions  can  be  beneficial  to  the  homeowner  and  commu- 
nity by  making  it  possible  for  larger  homes  to  be  preserved,  for  owners  to 
afford  to  stay  in  their  homes,  and  for  a  wider  diversity  of  housing  to  be 
provided.   On  the  other  hand,  illegal  or  inadequately  regulated  conversions 
can  result  in  unsafe  units  that  cause  parking  problems  and  could  in  some 
cases  change  the  character  of  the  neighborhood. 

The  initial  part  of  this  report  briefly  defines  a  few  relevant  terms  and 
then  discusses  community  objectives  in  permitting  accessory  apartments  and 
possible  neighborhood  objections  to  these  apartments.   The  bulk  of  the 
report  examines  various  types  of  provisions  that  a  community  may  decide  to 
include  in  its  zoning  bylaw  or  ordinance  to  permit  and/or  regulate  accessory 
apartments,  based  primarily  on  examination  of  a  range  of  bylaws  from  commu- 
nities that  permit  some  form  of  accessory  apartment. 


TERMS 


Although  there  is  a  wide  range  of  "accessory  apartment"  activity  in  the 
cities  and  towns  of  the  region,  there  are  also  many  different  conceptions 
of  the  meaning  of  this  and  other  terms.   The  following  definitions  are 
proposed  to  clarify  this  situation.* 


Accessory  apartment:   One  or  more  rooms  with  separate  kitchen  and  bathroom 
facilities  in  a  home  originally  constructed  as  a  single  housing  unit 
designed  for  the  occupancy  of  a  separate  household  (or  occasionally  a 
comparable  apartment  in  a  home  originally  constructed  for  two  or  three 
families) . 

Accessory  apartments  can  be  divied  into  "in-law  apartments"  and  "separate 
household  apartments : " 

"In-law  apartment" :   An  accessory  apartment  that  does  not  have  a  separate 
exit,  primarily  intended  for  use  by  relatives. 

"Separate  household  apartment" :   Addition  of  an  accessory  apartment  with 
a  separate  exit  to  the  outside,  with  no  restriction  on  relationship  of 
tenant  and  owner. 


*  These  are  not  intended  to  be  legal  definitions  for  use  in  a  zoning  by- 
law or  ordinance. 


COMMUNITY  OBJECTIVES  IN  PERMITTING  ACCESSORY  APARTMENTS 


Communities  that  permit  accessory  apartments  or  are  considering  permitting 
them  generally  have  some  or  all  of  the  following  objectives.   These 
objectives  should  be  carefully  considered  in  drafting  zoning  language 
to  permit  and/or  control  accessory  apartments: 

1.  To  allow  the  best  use  of  older,  larger  homes,  including  encouraging 
investment  in  and  preservation  of  historic  houses  or  houses  in 
historic  neighborhoods. 

2.  To  make  it  financially  possible  for  existing  homeowners  to  stay  in 
their  homes  despite  rising  property  taxes,  heating  bills,  and 
maintenance  costs. 

3.  To  allow  people  to  help  house  other  members  of  their  extended  family, 
or  in  some  cases  domestic  employees  or  friends. 

4.  To  increase  the  diversity  of  the  community's  housing  stock  in  terms 
of  price  and  availability  of  rental  units,  helping  the  community  to 
meet  local  housing  needs  and  to  provide  its  share  of  regional  needs, 
without  significant  effects  on  the  character  of  the  community. 

5.  To  provide  security,  especially  when  the  owner  is  often  away. 

6.  To  provide  regulations  that  are  enforceable  and  therefore  bring 
illegal  conversions  under  better  control  and  make  it  possible  to 
know  the  number  of  accessory  apartment  conversions  that  are  taking 
place. 


NEIGHBORHOOD  OBJECTIONS  TO  ACCESSORY  APARTMENTS 


The  following  possible  neighborhood  objections  should  also  be  taken  into 
account  in  deciding  how  to  permit  and/or  regulate  accessory  apartments. 
There  appears  to  be  considerable  dispute  within  and  between  communities 
about  the  significance  of  these  problems.   In  some  communities  and 
neighborhoods  accessory  apartments  have  caused  absolutely  no  problems, 
while  in  others  they  have  been  felt  to  cause  major  problems. 

Status/Property  Values/Neighborhood  Character;   In  single  family  zones, 
people  may  have  bought  their  homes  because  they  wanted  to  live  in  a  single 
family  neighborhood,  at  a  price  that  presumably  reflected  the  character 
of  that  neighborhood.   They  may  fear  that  intrusion  of  accessory  apartments 
will  decrease  the  status  or  value  of  their  own  home,  for  them  or  for 
potential  purchasers.   However,  if  accessory  apartments  are  provided  in 
a  way  that  does  not  seriously  interfere  with  neighborhood  character,  they 
could  actually  increase  the  property  value  of  structures  that  include  them 
by  providing  a  source  of  income  to  the  purchaser.   Some  residents  may  also 
be  afraid  that  accessory  apartments  will  introduce  a  "different  type  of 
person"  who  will  not  "fit  into  the  neighborhood."  But  this  may  be  more 


likely  to  occur  if  a  large  house  ends  up  being  rented  to  a  group  of 
unrelated  individuals  because  the  owner  could  not  afford  to  stay  in 
it  without  the  income  from  an  accessory  apartment. 

Parking:   Communities  may  wish  to  include  provisions  in  their  zoning 
ordinances  or  bylaws  to  address  the  possible  fears  of  neighborhood 
residents  that  accessory  apartments  will  add  to  the  number  of  cars  that 
need  to  be  parked,  making  it  more  difficult  to  find  parking  spaces  in 
neighborhoods  where  on-street  parking  is  common,  or  resulting  in  people 
parking  on  the  street  where  on-street  parking  is  uncommon  or  perhaps 
illegal  (at  least  during  the  winter) . 

Traffic  Congestion:   Some  neighborhood  residents  may  fear  traffic 
congestion  as  a  result  of  accessory  apartments,  but  it  seems  unlikely 
that  they  will  have  a  noticeable  impact  on  traffic  in  most  neighborhoods. 

School  Crowding:   Some  residents  may  fear  the  influx  of  additional  school 
children  if  accessory  apartments  are  permitted.   However,  it  appears  to 
be  unlikely  that  there  will  be  many  children  in  this  type  of  unit.   A 
1978  Census  of  Accessory  Apartments  conducted  by  the  Town  of  Lincoln 
found  that  in  the  35  accessory  apartments  for  which  there  were  responses 
to  the  Census,  there  were  only  four  occupants  under  21  years  of  age. 

Visual  Impact:   Some  residents  are  fearful  of  the  possible  negative  visual 
impact  of  accessory  apartments.   Council  staff  viewed  from  the  outside 
many  structures  that  were  known  to  include  accessory  apartments,  and  with 
only  a  few  exceptions  there  did  not  appear  to  be  any  significant  visual 
impact.   In  many  cases  it  would  be  virtually  impossible  to  know  from  the 
outside  that  the  structure  included  an  accessory  apartment.   In  some 
cases  the  addition  of  a  rental  unit  may  make  it  financially  possible  for 
the  owner  to  fix  up  the  outside  of  his  house,  resulting  in  an  indirect 
positive  visual  impact  of  the  accessory  apartment. 

Too  Many  Accessory  Apartments:   Some  residents  who  are  not  opposed  to  some 
accessory  apartments  are  afraid  that  legalizing  them  will  result  in  accessory 
apartments  in  virtually  every  house.   However,  several  communities  that 
legalized  accessory  apartments  were  surprised  at  the  small  number  of  owners 
who  have  taken  advantage  of  the  provision.   Lincoln  legalized  accessory 
apartments  a  number  of  years  ago  and  included  a  provision  in  its  zoning 
bylaw  restricting  apartments  to  a  maximum  of  10  percent  of  the  houses  in 
the  Town.   This  restriction  was  removed  in  1978  because  nothing  even 
approaching  that  many  apartments  was  created. 


POSSIBLE  ZONING  PROVISIONS  TO  PERMIT  AND  REGULATE  ACCESSORY  APARTMENTS 


Once  a  community  has  analyzed  its  objectives  in  permitting  and/or 
regulating  accessory  apartments,  and  has  considered  possible  neighborhood 
objections  to  accessory  apartments,  the  community  may  decide  to  include 
some  of  the  following  types  of  provisions  in  its  zoning  bylaw.*  Staff 
examined  23  bylaws,  from  a  range  of  types  of  communities  in  the  MAPC 
region,  that  permit  some  form  of  accessory  apartment.   Quotations , from 
these  bylaws  are  included  where  appropriate  to  provide  some  guidance  to 
communities  considering  similar  provisions,**  although  it  is  important 
to  keep  in  mind  that  a  community  should  not  adopt  any  of  these  provisions 
because  other  communities  have  them,  but  only  if  they  respond  to  community 
objectives  and  potential  neighborhood  objections. 


Restrictions  on  Age  of  Home 

Approximately  one-half  of  the  bylaws  examined  restrict  accessory  apartments 
to  homes  in  existence  at  the  time  the  bylaw  was  adopted  or  went  into 
effect,  presumably  to  prevent  new  homes  from  being  built  in  single-family 
districts  with  the  intention  of  later  adding  an  apartment  to  them.   The 
other  half  of  the  bylaws  have  no  such  provision. 

Several  bylaws  require  the  home  to  be  quite  old.   Westwood  restricts 
accessory  apartments  in  single  residence  districts  to  structures  existing 
in  1929,  while  Hingham  restricts  accessory  apartments  to  structures 
existing  in  1941. 

Concord  distinguishes  between  (1)  structures  that  existed  at  the  time  they 
were  placed  in  a  single- family  zone,  for  which  there  are  fairly  lenient 
standards  for  conversion,  and  (2)  structures  that  were  in  a  single-family 
zone  when  built  but  were  in  existence  in  1974: 

"A  building  existing  at  the  time  its  lot  is  placed  in  a  single 
residence  district  may  be  altered  and  used  for  not  more  than 
two  families  provided  the  volume  of  any  additions  shall  not 
exceed  in  all  one-fifth  of  the  volume  of  the  existing  building." 
(Concord) 

Lincoln  appears  to  be  following  the  practice  of  permitting  accessory 
apartments  only  in  existing  homes,  but  moving  up  the  cut-off  year  every 
few  years.   The  previous  bylaw  restricted  accessory  apartments  to  houses 
in  existence  on  June  7,  1972;  the  bylaw  adopted  in  1978  changed  this 
to  January  1,  1978. 


*  For  simplicity's  sake,  the  word  "bylaw"  will  be  used  to  mean  either 
bylaw  or  ordinance. 

**  In  some  cases  it  is  possible  that  recent  zoning  changes  that  have  not 
yet  been  received  by  MAPC  are  not  reflected  in  this  publication. 


Lot  Size,  Frontage  and  Other  Requirements 

About  one-half  of  the  bylaws  examined  include  no  lot  size,  frontage  or 
similar  restrictions  on  the  addition  of  an  accessory  apartment  to  an 
existing  house. 

The  other  bylaws  do  impose  some  form  of  lot  size  minimum.   Most  commonly, 
an  absolute  minimum  lot  size  is  set  for  any  structure  that  is  to  include 
one  or  more  accessory  apartments.   In  some  cases  this  may  vary  by  zone,  be 
the  same  as  required  for  construction  of  a  new  single  family  house  in  the 
zone,  or  be  set  as  a  multiple  (for  example  Ik   times  or  2  times)  of  the 
minimum  required  for  single  family  new  construction  in  the  zone. 

In  some  communities  that  allow  more  than  one  accessory  apartment  in  a 
single  family  house,  the  lot  size  requirement  is  tied  to  the  number  of 
accessory  apartments  added.   Either  a  set  minimum  area  is  required  per 
family,  or  a  minimum  area  is  required  per  family  in  an  accessory  apartment 
over  and  above  the  minimum  normally  required  for  a  single  family  house  in 
the  zone . 

In  the  bylaws  examined,  the  lot  sizes  effectively  required  by  the  provisions 
for  the  addition  of  one  accessory  apartment  to  a  single  family  house  range 
from  600  square  feet  for  one  zone  in  Cambridge  to  7,000  square  feet  in 
Brookline,  10,000  in  Concord,  40,000  in  Lincoln,  and  an  extreme  of  120,000 
in  the  least  dense  zone  in  Lynnfield. 

A  few  communities  also  include  requirements  for  setback,  frontage,  or 
floor  area  ratio. 

In  deciding  what  lot  size  and  related  requirements  to  impose,  if  any,  it 
is  important  to  examine  the  common  lot  sizes,  frontages,  etc.  of  the 
structures  that  the  community  wishes  to  take  advantage  of  the  provision. 
If  one  of  the  principal  objectives  of  permitting  some  accessory  apartments 
is  to  preserve  large  houses  near  the  town  center,  which  happen  to  be 
mostly  on  lots  of  about  10,000  square  feet,  it  will  defeat  the  purpose 
to  require  a  minimum  lot  size  of  15,000  square  feet,  even  if  the  zoning 
has  been  changed  at  some  point  to  require  15,000  square  feet  for 
construction  of  a  new  single-family  house. 


Restrictions  on  Exterior  Alterations 

Slightly  fewer  than  one-half  of  the  bylaws  examined  do  not  place 
restrictions  on  exterior  alterations  of  existing  houses  to  incorporate 
accessory  apartments. 

The  remaining  bylaws  include  a  variety  of  provisions,  many  of  them  fairly 
general,  to  place  some  restrictions  on  exterior  alterations,  often  with 
the  aim  of  preserving  the  single  family  visual  character  of  a  neighbor- 
hood. 

Creation  of  exitways  is  also  regulated  by  the  State  Building  Code. 


The  following  are  examples  of  the  zoning  language  used. 

Exterior  changes  must  conform  to  single-family  character  of 
neighborhood : 

"provided. . .no  exterior  changes  are  made  which,  in  the 
judgement  of  the  Board,  do  not  conform  to  the  single- 
family  character  of  the  neighborhood."   (Bedford) 

"provided  that  no  exterior  change  is  made  which  in  the 
opinion  of  the  Board  does  not  conform  to  the  single- family 
character  of  other  dwellings  in  the  neighborhood." 
(Wilmington) 

Exterior  of  structure  must  not  change  the  character  or  appearance  of 
a  single  family  house: 

"provided  that  no  exterior  change  is  made  which  alters  the 
single-family  character  of  the  dwelling."   (Lynnfield) 

"provided  the  appearance  and  character  of  a  single-family 
house  is  preserved."   (Marlborough  —  some  districts) 

Must  share  a  common  entrance: 

"provided. . .that  the  additional  unit  share  a  common 
entrance  in  the  existing  structure." 

No  external  changes;  limited  changes  only: 

"provided  that  the  exterior  apearance  is  not  altered."   (Stow) 

"provided  there  is  no  external  evidence  of  occupancy  by  more 
than  one  family."   (Brookline  -  for  conversion  by  right  in 
SC  district) 

"No  more  than  minimum  exterior  alterations  shall  be  made  to 
the  single  family  dwelling."   (Concord) 

"provided  that  the  addition  does  not  increase  the  floor 
area  or  volume  of  the  original  building  by  more  than  10% 
and  provided  further  that  the  addition  will  not  alter  the 
character  of  the  building."   (Lincoln) 

Restrictions  related  to  other  codes : 

"There  shall  be  no  exterior  alterations,  enlargements,  or 
extensions  of  the  building  or  structure  other  than  those 
necessary  to  comply  with  applicable  health,  building  and 
fire  codes."   (Newton) 


Stairways : 

"Stairways,  unless  on  the  rear  of  the  building,  shall  be 
located  within  the  walls  of  the  building,  and  on  corner 
lots  shall  be  within  the  walls  of  the  building." 
(Marlborough  —  Residence  A  districts) 

Related  to  setback: 

"Under  no  condition  shall  the  alteration,  rebuilding  or 
expansion  of  existing  structures  be  allowed  beyond  the 
applicable  setback  requirements."   (Hudson) 


Number  and  Size  of  Apartments 

Most  bylaws  examined  restrict  accessory  apartments  to  one  apartment 
in  an  existing  single-family  house.   A  few  bylaws,  however,  allow  either 
two  or  three  accessory  apartments  in  addition  to  the  principal  unit. 
In  four  bylaws  the  maximum  number  of  accessory  apartments  is  dependent 
on  the  lot  size,  including  the  Lincoln  bylaw  which  provides  for  an 
apartment  in  addition  to  the  normally  permitted  one  for  each  contiguous 
tract  of  80,000  square  feet  designated  as  open  space. 

Two-thirds  of  the  bylaws  examined  include  no  requirements  about  the  floor 
area  of  the  apartment  or  proportion  of  the  total  structure's  area  that 
may  be  devoted  to  the  apartment.   Five  of  the  bylaws  examined  place  some 
minimum  on  the  size  of  an  accessory  apartment:   350,  500,  600  and  800 
square  feet,  and  800  square  feet  above  ground.   They  are  presumably 
intended  for  health  reasons,  but  it  is  not  clear  that  there  is  need  for 
such  a  provision,  and  the  large  minimums  seem  somewhat  high  considering 
that  the  apartment  may  well  be  occupied  by  only  one  or  two  people. 

On  the  other  hand,  five  of  the  bylaws  examined  place  some  maximum  limit 
on  the  size  of  the  apartment,  either  absolutely  (600  square  feet) ,  by 
relating  the  size  to  the  size  of  the  entire  structure  (25  percent  of 
total  area;  one-third  of  total  area) ,  or  a  combination  of  the  two  (40 
percent  of  the  total  area  or  600  square  feet,  whichever  is  less) .   These 
provisions  are  presumably  designed  to  ensure  that  the  accessory  apartment 
is  in  fact  accessory  rather  than  the  result  of  conversion  of  the  structure 
into  two  units  of  equal  size.   A  community  might  want  to  consider  instead 
specifying  in  its  bylaw  that  the  apartment  must  be  accessory  to  the 
prinicipal  structure,  leaving  the  exact  determination  in  each  case  to  the 
special  permit  granting  authority. 


Type  and  Size  of  Principal  Structure 

Many  of  the  bylaws  examined  require  that  the  principal  structure  be  a 
single-family  house  before  the  addition  of  an  accessory  apartment,  but 
some  bylaws  include  no  provision  of  this  sort.   Only  three  of  the  bylaws 
examined  impose  a  minimum  on  the  total  floor  area  of  the  structure:   1800 
and  2400  square  feet,  and  2400  square  feet  above  ground.   These  provisions 


are  presumably  included  because  the  community  wanted  to  use  accessory 
apartments  to  promote  the  best  use  of  larger  houses.   It  may  be,  however, 
that  larger  houses  are  most  likely  to  have  accessory  apartments  added  to 
them  in  any  case,  and  it  is  not  clear  that  the  size  of  the  structure  in 
which  apartments  are  created  has  an  effect  on  the  neighborhood  or  the 
community . 


Parking 

Most  bylaws  examined  appear  to  handle  parking  by  means  of  their  regular 
parking  provisions. 

A  few  bylaws  do  include  specific  or  general  parking  requirements  within 
the  accessory  apartment  section.   For  example: 

"There  shall  be  provided  for  each  family  one  and  one-half 
(Ih)    off-street  parking  spaces."   (Newton) 

"provided. . .that  satisfactory  off-street  parking  be 
provided."   (Medfield) 

"provided  that. . .adequate  provision  has  been  made  for  off 
street  parking  of  motor  vehicles  in  such  a  fashion  as  is 
consistent  with  the  character  of  a  single  family  residence." 
(Lincoln) 

To  the  extent  that  parking  requirements  are  unrealistically  high,  however, 
they  may  unnecessarily  deter  the  use  of  accessory  apartment  bylaw  provisions 
It  should  also  be  remembered  that  a  family  or  group  of  unrelated  persons 
in  a  single  family  house  may  have  more  automobiles  than  the  two  smaller 
families  or  individuals  in  a  house  that  includes  an  accessory  apartment. 


Traffic 

Most  communities  that  deal  with  the  issue  of  traffic  do  so  only  in  the 
context  of  general  special  permit  language ,  such  as : 

"provided — that  the  proposed  use... will  not  be  injurious  or 
dangerous  to  the  public  health,  or  hazardous  because  of 
traffic  congestion,  danger  of  fire,  or  other  reasons." 
(Westwood) 

"Board  of  Appeals  shall  have  found  that  proposed  use  will  not. . . 
create  traffic  hazards  or  volume  greater  than  the  capacity  of 
the  streets  affected."   (Hudson) 

As  noted  in  an  earlier  section  of  this  publication,  it  does  not  seem  likely 
that  accessory  apartments  will  have  noticeable  effects  on  the  traffic  in 
a  neighborhood. 


Owner  Occupancy 

Only  three  of  the  bylaws  examined  require  that  the  owner  of  the  property 
occupy  either  the  principal  residence  or  the  accessory  apartment: 

"Either  the  dwelling  unit  or  the  single-family  dwelling  shall 
be  occupied  by  the  owner  of  the  property  except  for  bona  fide 
temporary  absences."   (Concord) 

"either  the  apartment  or  the  principal  residence  is  occupied 

by  the  owner  of  the  lot  on  which  the  apartment  is  to  be  located, 

except  for  bona  fide  temporary  absences."   (Lincoln) 

"provided. . .that  the  building  or  structure  in  which  the  additional 
unit  is  located  is  occupied  by  the  owner."   (Sharon) 

If  such  a  provision  is  to  be  included,  considerable  thought  should  be  given 
to  how  it  is  to  be  enforced  and  whether  or  not  it  is  necessary  that  it  be 
included.   It  may  be  true,  however,  that  owner  occupied  structures  will 
tend  to  be  maintained  better  than  "investor"  or  "speculator"  owned 
structures . 


Relationship  of  Occupant  of  Accessory  Apartment  to  Occupant/Owner  of 
Main  Structure 

Only  very  few  of  the  bylaws  examined  include  any  requirement  with  respect 
to  the  relationship  of  the  occupant  of  the  accessory  apartment  to  the 
occupant  or  owner  of  the  main  single  family  structure.   For  example: 

"No  rent  shall  be  paid  for  such  facility. . .Such  unit  may  be 
occupied  only  by  persons  related  by  blood  or  marriage  to  the 
family  occupying  the  dwelling  or  by  not  more  than  two  employees 
of  that  family."   (Sherborn) 

"provided ...  that  the  additional  unit  is  occupied  only  by  a 
person  or  persons  related  to  the  owner."   (principal  unit 
required  to  be  owner-occupied)   (Sharon) 

However,  in  a  number  of  communities  the  building  inspector  allows  home- 
owners in  single-family  zones  to  create  "in-law  apartments"  for  their 
parents  or  other  relatives,  often  including  a  kitchen  and  sometimes 
including  a  separate  entrance,  because  all  of  the  residents  of  the 
structure  will  still  be  members  of  the  same  single  family.   The  same 
modifications  are  not  permitted  when  the  apartment  is  clearly  going  to 
be  rented  to  strangers. 

Some  communities  may  be  relying  on  prohibitions  against  modifying  the 
single  family  character  of  the  structure,  and  similar  provisions  (see 
above) ,  to  ensure  that  because  there  is  only  one  entrance  the  unit  will 
in  many  cases  be  occupied  by  a  family  member. 
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In  any  case,  violations  of  zoning  or  administrative  requirements  that  the 
apartment  occupant  be  related  to  the  owner  are  likely  to  be  very  difficult 
to  detect  and  eliminate,  especially  when  the  alteration  investment  has  been 
made  in  good  faith  to  accommodate  a  relative  and  the  relative  subsequently 
moves  out  or  dies. 

It  is  also  not  clear  that  provisions  of  this  sort  are  either  necessary  or 
desirable  in  many  cases,  especially  if  some  of  the  objectives  of  accessory 
apartments  are  to  provide  additional  income  to  allow  people  to  stay  in  their 
houses  and   to  increase  the  diversity  of  the  community's  housing  stock. 
Such  provisions  may  also  deter  people  from  making  the  investment  needed  to 
create  an  accessory  apartment  because  they  are  afraid  that  their  investment 
will  be  worthless  once  their  relative  no  longer  lives  in  the  apartment. 


Restrictions  on  Where  Allowed  Within  Community 

Some  bylaws  examined  place  no  restrictions  on  the  districts  within  which 
accessory  apartments  are  to  be  allowed.   Many  others  limit  accessory 
apartments  to  one  or  more  districts,  but  it  is  hard  to  generalize  about 
the  most  common  approaches. 

A  community  considering  permitting  accessory  apartments  in  some  or  all 
districts  should  think  carefully  about  its  objectives  and  possible  neighbor- 
hood objections  before  deciding  where  and  where  not  to  allow  them. 

Perhaps  communities  should  also  consider  the  possibility  of  establishing 
a  special  accessory  apartment  overlay  district,  with  a  block  designated 
for  that  district  only  with  the  approval  of  three-fourths  of  the  owners 
on  the  block. 


By  Right  or  Special  Permit? 

While  some  communities  allow  accessory  apartments  by  right  in  some  or  all 
districts,  three-quarters  of  the  bylaws  examined  require  that  a  special 
permit  be  obtained  before  an  accessory  apartment  can  be  created.   This 
may  well  be  the  most  appropriate  way  to  regulate  conversions,  making  it 
less  likely  that  neighborhood  character  will  be  adversely  affected  and 
more  likely  that  the  community  will  be  able  to  keep  track  of  the  amount 
of  conversion  taking  place. 

Four  of  the  bylaws  examined,  however,  permit  creation  of  accessory  apartments 
by  right,  a  few  allow  it  by  right  in  some  districts  but  not  in  others,  and 
one  allows  it  by  right  only  if  abiding  by  applicable  codes  will  not  result 
in  any  external  evidence  of  conversion. 
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Enforcement  of  Ordinance 

One  of  the  most  difficult  issues  with  respect  to  accessory  apartments  is 
how  to  make  it  possible  for  the  bylaw  to  be  enforced-  .  Some  .communities 
report  that  neighbors  can  be  counted  on  to.  report  illegal,  creation  of 
accessory  apartments,  while  in  other  communities  this  apparently  never 
happens.   Enforcement  by  complaint  can  be  unfair  because  which  apartment 
is  complained  about  may  be  determined  by  the  personal  relationship  of 
the  neighbors  rather  than  the  extent  to  which  the  apartment  Is  causing 
problems. 


Some  communities  feel  they  are  small  enough  to  know  of  every  .conversion 
that  might  take  place,  but  others  feel  that  they  can  only  guess  at  how 
much  illegal  conversion  is  occurring. 

Possibly  the  adoption  and  extensive  publicity  of  reasonable  zoning 
requirements  —  that  permit  the  creation  of  accessory  apartments  but 
also  ensure  the  preservation  of  neighborhood  character  and  do  not  involve 
considerable  red  tape  and  delay  for  the  applicant  —  will  make  it  more 
likely  that  homeowners  will  make  conversions  within  the  law  rather  than 
outside  of  it,  and  make  it  more  respectable  for  neighbors  to  report  home- 
owners who  feel  they  are  above  abiding  by  a  reasonable  bylaw. 

Inspection  periodically  or  at  time  of  property  transfer  could  also  detect 
some  illegal  accessory  apartments,  but  this  tends  to  be  too  expensive 
and  cumbersome  for  many  communities. 


12 


LINCOLN  ZONING  BYLAW 


A  number  of  other  issues  are  dealt  with  in  a  fairly  unique  way  in  the 
Lincoln  accessory  apartment  provision.   In  order  to  allow  discussion  of 
these  issues  and  to  give  an  example  of  the  way  an  accessory  apartment 
section  of  a  zoning  by-law  can  be  organized,  the  Lincoln  section  is 

included  here  in  full: 

.  - .  » .   i .. 
-  •-  ■'  ■ -  -  ■■ 

14.1  ■'•■'■   Purpose 

The  existing  development  pattern  of  the  Town  has  resulted 
in  conditions  which  make  it  difficult  for  Town  employees, 
young  people,  older  people  and  persons  of  low  and  moderate 
income  to  find  suitable  housing  within  the  Town.   The 
special  regulations  contained  in  this  Section  14  have  been 
enacted  for  the  purpose  of  encouraging  the  construction  of 
a  limited  number  of  housing  units  suitable  for  occupancy 
by  such  persons,  while  ensuring  compliance  with  local 
planning  standards  and  policies  concerned  with  land  use, 
building  design,  and  requirements  of  the  health,"  safety, 
convenience  and  general  welfare  of  the  inhabitants  of  the 
Town. 

14.3      Accessory  Apartments  in  an  R-l  District 

14.3.1.  An  owner  or  owners  of  a  single-family  dwelling  in  an  R-l 
District  may,  after  consultation  with  the  Planning  Board, 
apply  to  the  Board  of  Appeals  for  a  special  permit  for 
the  construction  and  occupancy  of  an  accessory  dwelling 
unit  in  such  single-family  dwelling  or  in  an  accessory 
building,  the  accessory  dwelling  unit  thus  created  being 
hereinafter  referred  to  in  this  section  14.3  as  an 
apartment . 

14.3.2.  After  notice  and  public  hearing,  and  after  due  consideration 
of  the  reports  and  recommendations  of  the  Planning  Board  and 
the  Board  of  Health  (see  subparagraphs  14.3.3.  and  14.3.4. 
below) ,  the  Board  of  Appeals  may  grant  such  a  special  permit 
provided  that: 

(a)  the  apartment  is  accessory  to  the  principal 
residence,  the  floor  area  of  the  apartment  is  less  than 
25%  of  the  floor  area  of  the  principal  residence,  and 
either  the  apartment  or  the  principal  residence  is  occupied 
by  the  owner  of  the  lot  on  which  the  apartment  is  to  be 
located,  except  for  bona  fide  temporary  absences; 

(b)  adequate  provision  has  been  made  for  the  disposal 
of  sewage,  waste  and  drainage  generated  by  the  occupancy 

of  such  apartment  in  accordance  with  the  requirements  of 
the  Board  of  Health; 
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(c)  adequate  provision  has  been  made  for  ingress  and 
egress  to  the  outside  from  such  apartment;      - 

(d)  the  construction  and  occupancy  of  the  apartment  will 
not  be  detrimental  to  'the-neighborhood. . in  which  Ithe  lot  is 
located  or  injurious  to  persons  or  property;    L.*i 

•*■  I-'-'C  *■ 

(e)  the  lot  on  which  the  apartment  and -principal 
residence  are  located  contains  at  least  40 , 000  square  feet; 

(f)  the  building  in  which  the  apartment -is  to  be 
constructed  and  the  building  in  which  the  main  residence 
is  located  existed  on  January  1,  1978,  provided  that  an 
addition  which  is  made  after  January  1,  1978  to  a  building 
which  was  in  existence  on  that  date  shall  be  deemed  to  be 
a  part  of  the  building  provided  that  the  addition  does  not 
increase  the  floor  area  or  volume  of  the  original  building 
by  more  than  10%  and  provided  further  that  the  addition  will 
not  alter  the  character  of  the  building. 

.  - 

(gV  adequate  provision  has  been  made  for  off  street 
parking  of  motor  vehicles  in  such  as  fashion  as  is  consistent 
with  the  character  of  a  single  family  residence; 

(h)   there  is  no  other  apartment  on  the  lot  on  which 
the  apartment  is  to  be  located. 

14.3.3.  In  order  to  ensure  compliance  with  Section  14.3.2(b)  above, 
the  applicant  shall  obtain  and  submit  to  the  Board  of  Appeals 
prior  to  the  hearing,  a  written  report  of  the  Board  of  Health 
certifying  that  the  conditions  of  Section  14.3.2(b)  have  been 
met.   The  Board  of  Health  may  supplement  its  report  within 

5  days  after  the  hearing. 

14.3.4.  In  connection  with  an  application  for  a  special  permit 
under  this  section,  the  applicant  shall  consult  with  the 
Planning  Board  prior  to  the  hearing  and  the  Planning  Board 
shall  submit,  in  writing,  prior  to  the  hearing,  its 
recommendation  and  report  to  the  Board  of  Appeals.   The 
Planning  Board  may  supplement  its  report  within  five  (5) 
days  after  the  hearing.   The  report  of  the  Planning  Board 
shall  include  as  a  minimum: 

(a)  a  determination  of  the  area  of  the  lot  on  which 
the  apartment  is  located; 

(b)  a  general  description  of  the  neighborhood  in  which 
:  the  lot  lies  and  the  effect  of  the  proposed  apartment  on  the 

ne  ighborhood ; 

(c)  the  Planning  Board's  recommendations  as  to  the 
advisability  of  granting  the  special  permit  and  as  to  any 
restrictions  which  should  be  imposed  as  a  condition  of 
such  permit. 
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14.3.5.   The  Board  of  Appeals  shall  give  due  consideration  to  the 
report  of  the  Planning  Board  and,  where  its  decision 
differs  from  the  recommendation  of  the  Planning  Board c 
shall  state  the  reasons  therefore  in  writing. 

14.3.6.-   Multiple  Apartments.  :  The  .Board  of  Appeals  may  issue  a 

special  permit  under  this  section  for  more  than  one  apart- 
ment per  lot  (in  which  case  Section  14.3.2(i)  shall  not 
apply r  provided  -that.,  as  a  condition  of  .the  special  permit: 

(a)   for  each  apartment  in  excess  of  one,  the  owner 
shall  designate ' a  tract -of  land  "The  Open  Space"  contiguous 
to  the  lot  on  which  the  apartments  are  to  be  constructed; 

-.      tb)  ~  the  Open  Space  shall  contain  a  minimum  of 
80,000  square  feet  for  each  apartment  in  excess  of  one; 

(c).  prior  to  the  commencement  of  any  construction 
with  respect  to  the  apartment  the  Open  Space  shall  be: 

i.   designated  as  a  separate  lot  and  conveyed  to  the 
-Town  of  Lincoln  or  the-. Lincoln.  Land  Conservation 
Trust;  or  *•  _  -„••  --;  .  ... 

-  '            ...      .      '       -•  ■  ■ .  ■ 
ii.   placed  under  a  conservation  easement  running  to 
and  enforceable  by  the  Town. or  the  Lincoln  Land 
Conservation  Trust.  

(d)  the  Open  Space  shall  be  restricted  to  any  one 
or  more  of  the  uses  allowed  in  the  C-Open  Space  District 
except  that,  subject  to  the  approval  of  the  Board  of 
Health,  the  Board  of  Appeals  may  permit  the  Open  Space 
to  be  used  for  subsurface  waste  disposal  where  it  finds 
that  such  use  would  not  be  detrimental  to  the  character 
or  quality  of  the  Open  Space. 

(e)  the  owner  shall  demonstrate  to  the  satisfaction 

of  the  Board  of  Appeals  that  the  Open  Space  is  of  sufficient 
size  and  quality  to  permit  the  construction  of  one  dwelling 
unit  (under  the  regulations  otherwise  applicable  to  the  R-l 
District)  for  each  apartment  in  excess  of  one. 

14.3.7.   No  building  in  the  R-l  District  shall  be  used  for  an  apart- 
ment unless  the  owner  or  owners  of  the  building  have  secured 
a  permit  in  compliance  with  this  Section  14.3.   Notwithstanding 
the  foregoing  sentence, any  existing  apartment  for  which  a 
permit  has  been  obtained  may  continue  to  be  used  in  accordance 
with  such  permit,  provided  however  that  any  renewal  of  such 
permit  shall  comply  with  the  provisions  of  this  Section  14.3. 
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Several  of  the  Lincoln  provisions,  in  addition  to  those  on  topics  examined 
earlier  in  this  report,  deserve  further  discussion. 

Section  14.1  includes  a  statement  of  purpose  for  the  accessory  apartment 
and  other  special  housing  provisions  of  the  bylaw. 

The  Lincoln  bylaw  includes  unusually  detailed  procedural  requirements  for 
obtaining  Board  of  Appeals  approval  of  a  special  permit  for  an  accessory 
apartment.   This  procedure  has  the  advantage  of  involving  the  Planning 
Board  and  the  Board  of  Health  in  the  approval  process  to  some  extent,  but 
it  is  likely  to  be  too  cumbersome  and  time  consuming  for  many  communities. 

This  bylaw,  in  Sections  14.3.2(b)  and  14.3.3,  is  the  only  one  of  the  bylaws 
examined  to  require  certification  by  the  Board  of  Health  that  there  is 
adequate  provision  for  sewage  disposal.   Most  communities  apparently  feel 
that  since  septic  system  requirements  are  tied  to  the  number  of  bedrooms, 
creation  of  an  accessory  apartment  (using  one  or  more  existing  bedrooms) 
will  not  exceed  the  capacity  of  the  septic  system.   In  some  cases,  however, 
when  the  house  was  built  before  there  were  adequate  septic  system 
standards,  there  may  not  be  enough  capacity  to  accommodate  an  additional 
apartment.   On  the  other  hand,  the  residents  of  the  accessory  apartment 
and  the  residents  of  the  principal  structure  may  not  together  create  any 
more  sewage  than  a  large  family  in  an  undivided  house. 

Section  14.3.2(d)  includes  language  on  the  impact  of  the  accessory  apartment 
on  the  neighborhood.   Some  other  bylaws  include  similar  provisions,  most 
commonly  as  part  of  the  general  language  controlling  the  granting  of  a 
special  permit. 
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